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We give considerable room in this issue to the full opinion in what 
is known as the United States Steel case, Berger v. United States Steel 
Corporation. The decision overturns the opinion of Vice-Chancellor 
Emery in the same cause, published in 53 Atl. Rep. 14. The opinion has 
attracted widespread attention, perhaps more especially because of the 
immense interests involved rather than from the inherent importance of 
the legal principles established. Mr. Justice Van Syckel’s reasoning is 
clear enough and will stand as the law for this state without serious 
question. 


The last Legislature of New York made two additions to the divorce 
law of that state, each of which ought to tend to increase the respect, here- 
tofore slight, in which the laws of that and of most of the states have been 
held by the general public. The one is an amendment to the N. Y. Code 
of Civ. Proc., Sec. 1774, and provides that the judgment annulling a 
marriage shall be interlocutory only for the space of three months, after 
which a final judgment shall be entered as a matter of course, unless the 
courts shall otherwise order. This is clearly for the better interests of 
both parties in such cases, and also for the interests of the outside public. 
Divorce cases are peculiarly those in which there ought to be a stay of 
proceedings until there is opportunity for the discovery of fraud, should 
there be any. The other act makes it a misdemeanor to advertise either 
by newspaper notice, handbill, pamphlet, circular, card, or notice of any 
kind for the purpose of getting divorce business. Any offer to procure, 
or to aid in procuring, any divorce or annulment of marriage, and any 
offer to engage, appear, or act as attorney or counsel in any suit for such 
purpose, is within the condemnation of the statute, whether the services 
are to be performed in this state or elsewhere. It has long been a scandal 
that the newspapers of New York City have been permitted to advertise 
for the procurement of “divorce without publicity.” It is true that, 
according to the ideas of the socialistic element in this country, all such 
laws, that are repressive of absolute freedom of action, are tyrannical, but 
for the present, at least, the vast majority of civilized mankind will hold 
such legislation as this calculated to advance good morals. 





Along this same line of the position of the Socialists of America, we 
may allude to the fact that we have received, in common, probably, with 
all the newspapers of the state, a small pamphlet entitled “Constitutional 
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I*reedom of New Jersey or Tyranny, Which?” It bears no signature, but 
has been issued anonymously by those who feel the repressive influences 
of Chapter 133, of the last session laws of New Jersey, entitled, “A 
supplement to an act entitled “An act for the punishment of crimes,’ ” and 
which provides in its third section that if “any person, organization, 
society or order shall bring, introduce, circulate or aid, assist or be instru- 
mental in bringing, introducing or circulating within this state any printed 
or written paper, pamphlet, book or circular with intent to incite, promote 
or encourage hostility or opposition to, or the subversion or destruction 
of any and all government, such person or the members of such organiza- 
tion, society or order in anywise responsible therefor, shall be guilty of a 
high misdemeanor and punished by a fine not exceeding two thousand 
dollars, or imprisonment at hard labor not exceeding fifteen years, or 
both.” There are other sections to the same purport. It is well known 
this act was put upon the statute books as a consequence of the assassi- 
nation of President McKinley. The argument in the little pamphlet is 
the same argument which has always been put forth in behalf of 
“unfettered freedom.” There has been, from the time of Cain, a popular 
notion among a fragmentary minority that every man ought to be able to 
do as he pleases, without the binding of any law. It is a pity that any 
such still live in New Jersey, if they do. Such a class is opposed to all 
government, and like nothing better than to spread opinions broadcast 
for the entire overthrow of both monarchial and republican institutions. 
There is no danger that the real constitutional rights of writers for the 
press will be trampled under foot in New Jersey. The constitution is 
founded upon common sense, and it is common sense that teaches that 
treason to the government is as clearly incited when something is written 
against “any and all governments” as when it is more specifically stated. 


Magie, did not hesitate to remove the prohibition from New York lawyers 
appearing as counselors before the New Jersey courts, after theAppellate 
court of New York discountenanced the ruling of a Brooklyn judge, that 
a New Jersey lawyer had no right to speak in the New York courts. As 
was well pointed out in the exchanges, the advantages of the previous 
embargo in New Jersey were altogether on the side of the New Jersey 
lawyer. It is extremely rare for New Jersey attorneys to enter the New 
York courts as helpers in the conduct of large corporation cases, which 
are the paying causes, but, on the contrary, it is exceedingly common 
for New York lawyers to be associated with New Jersey lawyers in con- 
testing corporation suits before New Jersey tribunals. On the whole, 
however, it seems clear that the time has come when our courts shall 
always permit lawyers of good standing of any other state to take part in 
the trial of causes, of course, upon special motion and such motion 
to apply to a particular cause. 


A legislative enactment which charges the entire cost of paving the 
streets of a city against the property abutting on the improvements and 
in proportion to frontage, is held, in Webster v. Fargo (N. D.), 56 L. R. 
A. 156, not to be in contravention of the Fourteenth Amendment of the 
Federal Constitution. ) 
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FAILURE OF JUSTICE FROM DEFECT OF PARTIES, 







Among the nests of mischief clustering in our medieval system of 
legal procedure, not the least prolific is that which you may find in the 
mass of rules determining who must, and who must not, be parties to a 
law-suit.!. From many cases in which parties suffering from a violation 
of their rights have been subjected to needless delay, or have been turned 
out of court without consideration of their controversies, I select two for 
illustration. 

Henry and Emil each owned a dog; James owned a cabbage patch. 
The two beasts got together in the patch and wrought such destruction 
upon James’ crop that he brought a suit against their owners for the 
damages. The Court of Common Pleas gave a judgment in his favor 
against the defendants for ten dollars. But the Supreme court reversed 
the judgment on the sole ground that a joint action against the two 
owners of the dogs could not be maintained. Each owner was responsi- 
ble for so much damage only as his dog had committed; therefore, in 
order to recover full compensation, two suits should have been brought, 
one against each owner. James, being now set back to the point whence 
he started in his quest of justice, was free to begin de novo, with two 
law suits instead of one, upon his hands, to recover a matter of ten dollars 
if he should think it worth while to do so. The case is Nierenberg v. 
Wood, 59 N. J. L. 112. 

The Education Board of Newark had a controversy with its 
architects and contractor arising out of one and the same transaction, 
namely, the building of a school house. The board said that the 
contractor had done his work of construction, and the architects had 
done theirs of supervision, so ill that damage resulted to the Board, for 
which it brought a suit in the Supreme court against architects and 
contractor. That court, however, threw the case out of court upon 
demurrer, without considering the merits, upon the ground that the 
architects were responsible for their own misconduct only and the 
contractor alone was liable for his; and that, in order to recover against 
both, two suits instead of one should have been brought. Nine months 
elapsed between the beginning of the case and the decision. It is 
reported as Board of Education v. Howard, 65 N. J. L., p. 75. 

A celebrated writer—I think it was Bentham—set in contrast what 
he called the natural procedure in administering justice and the technical 
procedure, insisting that much could be learned from ihe former in 
regulating the latter. The natural procedure, in the first of the fore- 
going cases, would have been to inquire into the facts as against both 
defendants at the same time because the claim against each of them 
arose out of the same transaction, and the question of fact was common 
to both of them; for the damage to the plants was done at one time by 
the two dogs joining together in one act of destruction. The evidence 
proving the damage wrought by one animal would probably be much 
the same as the evidence to prove that done by the other. If the fact 


mee a collection of these rules see 1 Chitty’s Pl., Chapt. I; Pomeroy, Code Remedies, 22 184-198, 
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were that one did more than the other, then, by the natural method 
of procedure, upon that fact appearing in evidence, the verdict and 
judgment would have apportioned the damage in just measure against 
each defendant, either after one trial or after separate trials in the one 
action, as the court might order. This simple and natural procedure is 
forbidden by our system, but is followed in a larger measure, though 
not entirely, by the English. Our system, by a hard and fast rule, 
prohibits the courts of law in such case from giving separate judgments 
against several defendants. It must give one joint judgment against all 
of them.? The plaintiff may then collect the whole judgment from any 
one defendant, leaving him to get it from his co-defendant as best he 
may. Hence it follows that in our procedure, defendants, in action at 
common law, may be sued together, in one action, only when they are 
jointly liable, each for the whole debt or damage. The same remarks 
apply to the second case. The duty of the contractor in building the 
school house, and that of the architects in supervising his work, were 
so related that the same facts must be inquired into in ascertaining 
whether either duty had been violated. Some, but not all, of the facts 
might be peculiar to either case. If the circumstances were such that 
separate trials should have been allowed, the court ought to have had 
the power to order them. The compensation which each defendant 
ought to have made might differ, and, if so, the verdict and judgment 
should have apportioned it justly between them according to their 
respective liabilities. But our system does not permit any of these things 
to be done in ordinary cases in a court of law. It does, however, permit 
them to be done in the Court of Chancery. That discordance is char- 
acteristic of the system. Separate duties and obligations against 
several defendants may be enforced in one suit in the latter court and 
it may render one judgment, either jointly against all for the whole 
liability, or separately against cach defendant for his share of it, according 
to their respective obligations. 

The new English procedure goes much farther than ours in follow- 
ing the natural method. In any action against two or more defendants 
the court may render judgment against the defendants jointly or 
separately according to their respective liabilities? It would seem to 
follow from this that, where the damage arose out of one and the same 
transaction, and the questions of fact were common to the several 
defendants who caused it, they could all be sued together, although their 
conduct was such that each was liable only for the damage caused by 
his own act, and not jointly liable with all the others for the whole 
damage caused by the acts of all, that is, where the causes of action, 
as to the defendants, were several and not joint. And this seemed to 
be the opinion of some of the English judges when the question under 
the new rules first arose.* But more recently a decision of the House 
of Lords has construed the rule upon the subject to mean that 


2 As to the consequences of a misjoinder of defendants, and when the action may be discontinued 
- to — improperly joined, see Pomeroy, Code Remedies, 2? 278, 282, and the provisions of our Prac- 

ce ; 

3 Order 16, rule 4, provides ‘‘and judgment may be given against such one or more of the defend- 
ante as vay Ae found te be liable according to their respective liabilities.” See Frankenburg v. Great 
Horseless Carriage Co. (1900), 1 Q. B., 504. 

4 See remarks by Esher, M. R., in Hannay v. Smurthwaite (1893), 2 Q. B., 412; by Rigby, L. J., in 
Suter 5. Sees Western B. B. (1895), 2Q. B., 688, and by Lord Shand in the latter ease in the House of 

5, infra. 
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defendants who are separately liable upon separate causes of action can 
not be joined in one suit for those causes of action. Yet in the converse 
case, namely, where several plaintiffs have, against one defendant, 
separate causes of action arising out of the same transaction and having 
a common question of fact, they may join in one action against him by 
the express terms of the English rule.® 

The following I call natural principles of procedure, for in them 
there is a rational adaptation of means to rational ends, and they are 
applicable to all general systems of procedure in civilized states. 
There is nothing startling in them, for every one is recognized in some 
one or more of the innumerable forms of proceedings with which our 
system is chequered. 

When a person brings into court a controversy with others over his 
legal rights, justice demands that all those whose rights will be affected 
by the judgment should have an opportunity to be heard. In order 
to give them that opportunity some form of notice of the controversy 
must be given to them in a manner prescribed by law. That is the 
essence of that proceeding which we call making such persons “parties 
to the cause.” The necessity for such notice results from an essential 
right—the right to be heard. It is necessary to carefully protect that 
right, but it is not necessary to defeat the cause or to delay it long in 
order to do so. If all the parties to the cause have rights involved in 
the controversy, the court, after hearing them and ascertaining the 
facts and the law, should determine and enforce those rights, awarding 
to each party, or group of parties, the rights belonging to them 
respectively. Whether they should be heard together or separately, 
that is, whether there should be one trial or separate trials, is a question 
that should rest in the judicial discretion of the court to decide. If a 
party who has no rights in the controversy has come, or has been brought, 
into it, the court should dismiss him, charging the legal costs of the 
intrusion upon the person responsible for it. If one who is not a party 
has rights in the controversy, the court should enforce the rights of 
those present so far as may be done without affecting the rights of the 
absentee, or, if justice require that all the rights should be settled at 
one time and by one judgment, the court should direct the cause to 
stand till the absentee be summoned. It often happens that justice 
and convenience unite in requiring one person to be permitted to 
represent as a party another who, for sufficient reason, cannot properly 
be made a party to the cause; as an executor who represents those 


5 The language of the English rules (Ord. 16, r. 4, 5) is quite broad enough to admit of jolningerma- 
rate causes of action azainst several defendants, but that intent is not “aes stated. In construin 


the rule “‘ the cases were in a great state of complication at one time’’ (Thompson v. London (189), t 
Q. B., 842); but the traditional conception of a mysterious quality or force in the nature of ‘* causes 0 
action,” separate and joint, which per se regulates the joinder of defendants, was too strong for the 
reformers, and the House of Lords, reversing a judgment of a divided Court of Appeal, construed the 
rule as said above, upon the ground, as stated by Lord Halsbury, that a common law cause of action 
‘*is open to the incidents of a cause of action so as to prevent that which is a separate cause of action 
being made a joint cause of action.” Sadler v. Great Western R. R. Co. (1896), sem Cases, 450: and 
see the case distinguished in Frankenburg v. Great Horseless. etc. Co, (1900),1Q. B.,512, A similar 
controversy arose over the rule (Order 16, rule 1) in respect to joining plaintiffs having separate causes 
of action, and a similarly conservative construction was adopted by the House of Lords (Smurthwaite 
v. Hanney (1894), App. Cases, 494) reversing a decision rendered by a divided court in the Court of Ap- 
peals ; but that rule was afterwards (in 1896) amended so as to permit such joinder of plaintiffs when- 
ever the causes of action arose out of the same transaction, or series of transactions, and gave rise to 
any common question of law or fact. 1 Annual Practice (1901), 143. Why not apply the same test to 
the question whether several defendants may be sued in one action? It would be a much more sensi- 
ble test than that of the “joint or several” nature of the “ cause ofaction.”” (1 Annual Practice (1901), 
149; Code Remedies, 22 192, 193, 273, 286, 292). 
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entitled to the estate. There are also cases in which a person’s rights 
in the controversy are so remote or so purely nominal that he need 
not be made a party at all. It is a judicial question for the court to 
decide whether, in given circumstances, a person’s rights may be 
represented and sufficiently protected by another, and also whether one’s 
rights are only nominal so that it would be an idle form to make him 
a party at all. For many such cases it is practicable to formulate a 
fixed rule, as in the case of an executor, but there must always remain 
a considerable number for which no definite rule can be set, but which 
must be decided by judicial discretion upon the special circumstances 
of each case.® 

But finally (and it is here that our clumsy system suffers most, 
perhaps, in comparison with the English), if a party has litigated the 
cause upon the merits and the decision has gone against him, it is not 
necessary to reverse the judgment and undo all the work upon his 
objection that a third person has not been made a party to the cause. 
{n such case the court should have authority, if the rights of the absentee 
are necessarily affected by the judgment, to cause him to be summoned, 
and the judgment should be affirmed or modified as to him as his rights, 
upon hearing, might require; the execution of the judgment, as to the 
others, proceeding or being stayed meantime as might be just. In 
some rare cases it might be necessary, in order to do justice, to set 
aside the judgment and re-try the case as between all the parties. That 
point also should be for judicial decision upon the special circumstances 
of the case. If objection for defect of parties be made at the beginning 
of the defense, it should be decided immediately and provision made, 
if the point be appealable, for an immediate review and a prompt 
decision, with preference over other business, in the appellate court. 
With an appellate court in constant session and a well regulated pro- 
cedure the delay upon such questions should be very slight, as it is, in 
fact, in England.’ 

But these simple and natural principles, although recognized, are 
not put into effect in our procedure by any uniform system. Some of 
them are enforced in one court or in one form of action and denied 
recognition in all others; some have a partial recognition only in this 
or in that form of proceeding, or in this or in that court. The reason 
for this intricacy is obvious enough. The old English procedure which 
we inherited did not arise as a system. It arose in unconnected parts. 
The procedure of the local inferior courts, of the common law courts, 
of the equity courts, of the ecclesiastical courts, each grew up by itself 
and was shaped by the history, the purposes and the nature of the courts 
in which it arose. In the course of centuries the different procedures, 
without revision upon fundamental principles, were gradually consoli- 
dated into the two branches of law and equity at present existing 


6 All these are familiar principles in equity, but under our procedure they must be applied, some- 
times, in a way to cause great delay upon points which, in the circumstances of the particular case, 
oprenr to be very trivial. Compare the opinion below with that on appeal in Tyson v. Appelgate, 40 

. J. Eq. 305, and note the time (sixteen months) consumed on that question of procedure. 

1 Ord. 16, r. 12, Annual Pract. (1901), 145, 161. Such questions usually fo directly to the Court of 
Appeal (if appealed) from the judge who first decides them, the cause awaiting the decision. The only 
long delay that has come under my notice was fourteen months in Smurthwaite v. Hannay, supra, in 
which two appeals were taken, viz.: to the Court of Appeal and thence to the House of Lords. Inter- 
rad orders not involving substantive rights are not usually appealable except by leave. Jud. Act. 
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here, each branch being again sub-divided into a great number of 
particular proceedings limited strictly by their respective forms. As a 
consequence of these historical circumstances, our procedure respecting 
parties consists of a mass of arbitrary and discordant rules, some of 
them having only a nominal relation to the ends of justice® which they 
were designed to serve, and, in fact, serving often as rocks to wreck 
the cause instead of beacons to guide it. In each of the two cases 
cited in this paper the parties were turned out of court (in one case 
after trial and decision upon the merits), not because any one having 
rights in the controversy lacked full and fair opportunity to be heard, 
not because it was impracticable or inconvenient for the court to 
ascertain and determine in the action the substantive rights and obliga- 
tions of each party, but because an arbitrary rule of procedure, medieval 
in origin and designed to serve a purpose long since become useless, 
compelled the dismissal of the case. 

Of the many attempts, fragmentary and systematic, which have 
been made in the history ef Anglo-Saxon law to get rid of these 
abuses, the English, being the latest, the most carefully studied, and 
founded in the larger experience, is naturally the best. The Judicature 
act of 1873 established the general principle that the courts should give 
effect to all legal and equitable rights and duties in the controversy 
of the parties to the cause, “so that, as far as possible, all matters so 
in controversy between the said parties respectively may be completely 
and finally determined and all multiplicity of legal proceedings concern- 
ing any of such matters avoided.” The act directed the court to adopt 
rules to put this principle into effect. The rules so adopted permit al! 
persons to be plaintiffs in an action, jointly, severally, or in the 
alternative, when their rights arise out of the same transaction, or series 
of transactions, and involve any question of law or fact common to 
them all; and judgment may he given jointly or separately for the 
plaintiffs, and against the defendants, either jointly or separately, 
according to their respective rights and liabilities. If, by mistake, the 
action is begun in the name of the wrong person, or if it is doubtful 
whether it is begun in the name of the right person, the court may 
substitute the name of any other person. “All persons may be joined 
as defendants against whom the right to any relief is alleged to exist, 
whether jointly, severally, or in the alternative,’ and judgment may be 
given against one or more of them according to their respective liabili- 
ties.’ If plaintiff is in doubt who of two or more persons is the proper 
defendant he may join all of them, and judgment may be given against 
the one found liable. Trustees may be sued without joining their 
cestui que trusts, subject to the court’s discretion. No cause shall be 
defeated by reason of the misjoinder or nonjoinder of parties,’° but 
the court may deal with every matter so far as regards the parties before 
it, and may add or strike out parties, as justice may require. Adequate 
provision is made in the rules to enable the court, by order, to prevent 
the oppressive use of these rules by unnecessarily bringing in persons 

8 Compare the treatment of the subject in relaticn to the nature of these rules My Dicey on Parties 


and in Pomeroy on Code Remedies, Part I, Chapt. II ; and see especially 22 192, 193, 


9 Order 16, rule 4. 
10 Order 16, rule 11. ‘‘ Misjoinder or non-joinder of parties can not now Cefeata claim. It is no de- 
fence.”” Annual Practice (1901), 146. ‘* The Court should never dismiss an acticn for want of parties.” 


Id.,1 
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who have no interest in the controversy, or to compensate with costs 
such as are brought in, if such compensation ought to be made." 

In respect of parties, the superiority of the English procedure over 
ours may be, for the most part, summarized in the following points: 
(1) The English follows more closely natural principles; that is, prin- 
ciples in which there is obviously a rational adaptation of means to 
rational ends. (2) Those objections which are permitted, for defect of 
parties, must be made and decided (including a decision on appeal, if 
the point is vital and an appeal is desired) before the case is litigated 
on the merits, if it is practicable to do so. Provision is made for raising 
aud deciding such questions summarily and reviewing them on appeal 
promptly and with the least possible delay to the cause. No demurrers 
are allowed. (3) The rights of the parties before the court may be dealt 
with finally, so far as can be justly done, without waiting for absentees 
whom the court may decide ought to be summoned as parties. (4) The 
objection can never entirely defeat the cause. For if there is a non- 
joinder which must be supplied, the cause is adjourned to bring in the 
party; if there is a misjoinder, the party improperly joined is stricken out; 
or, if the plaintiff may sve either but not all the defendants, he is put to 
his election between them and the cause proceeds against the one whom 
he so elects to sue. I have not been able to find a case, reported since 
these rules took effect, in which the action has failed by an objection for 
defect of parties. 

The English regulations are, for the most part, founded upon those 
of the American codes of procedure, but they go farther than the earlier 
codes, and, being made entirely by rules of court, they are much more 


under the control of the court in the application of them than is possible 
under statutory codes. Moreover, in this, as in many other respects, 
the design of the codes has been, in some states, sadly limited by the 
narrow interpretations of the earlier judicial decisions.” 


CHARLES H. HARTSHORNE. 
Jersey City, N. J., October, 1902. 


A railroad company is held, in Scofield v. Pennsylvania Company 
(C. C. A. 6th C.), 56 L. R. A. 224, not to be able to absolve itself from 
its duty to carry a passenger to his destination by taking up his ticket, 
so as to require him to sue for the breach of the contract thereby con- 
summated, and prevent his suing for the tort in case he is subsequently 
ejected from the train. 


The words “total loss” in a fire insurance policy are held, in North- 
western Mut. L. Ins. Co. v. Rochester German Ins. Co. (Minn.), 56 L. 
R. A. 108, when applied to a building, to mean total destruction as a 
building, and there can be no total loss so long as a remnant of the 
structure left standing upon the foundation is reasonably and safely 
adapted for use as a basis upon which to restore the building to the 
condition in which it was immediately before the fire. 

1! The rules referred to in the text are 1 to 12 under Order 16. There are also others upon the sub- 
ject of parties. Annual Practice (1901), 142. 


12 Pomeroy, Code Remedies, Part 1, Chapt. II, a8 122, 286, 304. Under the codes in some states an 
action may still be defeated for misjoinder or non-joinder. Id., 22 213, 288, 299, 422. 
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THE INTERMEDIATE SENTENCE AND THE JUDGE. 


The following address was delivered before the National Prison Congress, which met at Atlantic 
City, September 16th, by Mr. Justice Fort, of our New Jersey Supreme court, whose views upon the 
subject treated have long been known : 

When it shall come to be accepted that punishment for crime is 
solely for the purpose of preventing future offenses the introduction 
of remedial methods will become easy. The Supreme court of Illinois 
declares that the object of punishment can be attained only in one of 
three ways: 1. By the amendment of the offender. 2. By deterring 
others through his example. 3. By depriving the guilty of the power 
to do further mischief. 

To rightly get at the method of dealing with offenders we must bring 
ourselves in position to see that it is not the man, but, rather, his mental, 
moral and social condition with which we have to deal. We shall attain 
more important results for good through efforts to prevent or over- 
come the evil effects of heredity, environment and ignorance in man 
than through confining him for the consequences which flow therefrom. 
The great problem of penal reform is to be settled by the application 
of the homely adage, “An ounce of prevention is worth a pound of cure.” 

My paper is to consider one of the modern suggestions for criminal 
reformation, namely, “The Indeterminate Sentence,” so-called. Several 


states have adopted it in committing offenders to a part, if not all, of their 
penal institutions. New York, Massachusetts, Ohio, Illinois, Indiana, 
New Jersey, not to mention others, are among the number. The New 
Jersey act was adopted in 1901, and, as it is the latest expression of the 


form of statutory declaration of an indeterminate sentence, I will give it. 
It reads: “The courts, in sentencing to the reformatory, shall not fix or 
limit the duration of the sentence, but it shall not in any case exceed 
the maximum term provided by the law for the crime for which the 
prisoner was convicted and sentenced, and may be determinated by the 
managers of the reformatory, as herein provided.” 

This statute will raise all the legal and other questions so much 
discussed under this form of sentence. Is a statute which fixes a term 
of imprisonment, dependent upon the will of a body not judicial, consti- 
tutional under our triple form of government? I shall not enter into a 
long discussion of this question. All the state constitutions, I think, 
contain clauses in form about as follows, “cruel and unusual punish- 
ments shall not be inflicted,” “the governor may remit fines and for- 
feitures and grant pardons after conviction in all cases except impeach- 
ment,” and the usual clauses of the division of governmental powers 
into legislative, executive and judicial, with the clause that “the judicial 
power” shall be vested in certain named courts. 

There is nothing cruel or unusual about a sentence to the peniten- 
tiary or reformatory for the maximum period, fixed in the statute for the 
offense of which the offender stands convicted. That always has been 
within the power of the court. When such a sentence was imposed 
under the old method it was much more cruel than under the new. Now 
the offender may get out within a tenth of his term. Then, he must 
stay for the whole thereof. 

Nor does the power to discharge at any time on parole conflict with 
the power of pardon. The Supreme court of Pennsylvania has stated 
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the difference clearly. It said: ‘Pardon operates directly upon the 
crime and only indirectly on the criminal.” Pardon is not to let one 
free from prison; it is to wipe out the effect of the crime. But it is 
unnecessary to consider this question further. In all the states, except 
in Michigan, in which the constitutionality of this class of legislation 
has arisen, it has been sustained. Ohio, Indiana, Illinois and Massa- 
chusetts have passed upon it by their highest courts. 

Up to this time, so far as I know, no state has applied the indeter- 
minate sentence to persons confined in all of its penal institutions. Given 
the right conditions and an impartial non-partisan tribunal to control 
discharges, | would favor its application to all offenders. I would go 
still a step further. I would have neither the minimum nor the maxi- 
mum term fixed by statute, and, possibly, not by the sentencing court. 
The proper way to cure those who are really criminals is as you cure 
other diseased persons, namely, keep them under treatment until they 
are cured, or, at least, so nearly cured that they may be discharged safely. 

We constantly hear the statement that criminals are on the increase. 
I do not think that it is true, but, if it is, the legislatures are responsible 
for it, and, possibly, in some respects, careless judges. Acts made 
crimes to-day are tenfold as many as they were at common law. Every 
legislature that meets in any state makes more new offenses crimes. 

It seems to me that the indeterminate sentence should apply to the 
habitual criminal for many reasons. [If it is true that criminal tendencies 
are hereditary, that contact with the criminal induces others to enter 
the life; if it be true that his moral nature is diseased and that his criminal 
tendencies are uncontrollable—and many expert scientists so teach in 
these days—then why let him be at large at all? The state has as much 
right to protect itself from the criminal as from the dangerous insane. 
A confirmed criminal should not be permitted to perpetuate his species, 
to contaminate his fellows, or to go abroad while his moral nature, 
irresistibly or pervertedly, leads to depredations upon society. 

Probation and indeterminate sentence for first or youthful offenders 
is past the experimental stage and is, in several states, a fixed policy. 
It is only a matter of time when it will be so in all. A reform of this 
sort which proves successful in operation is irresistible and will, ultimately, 
by its own force, extend to all the states. 

Let us, then, strive for the permanent establishment, under proper 
safeguards, of the indeterminate sentence feature in the penal system of 
the federal and state governments. With it will come enlarged possibil- 
ities for the scientific study of criminology and the criminal. When we 
shall have attained this there will have been ushered in a new enlightened 
method for the reduction of the crime, namely, the study, reformation 
and elevation of the individual man. 

Dissolution of an insolvent partnership doing business in Arkansas 
and the withdrawal of its assets by the respective partners to be held 
as individual property, will be set aside as in violation of section 67e of 
the Bankrupt act, and the assets of the firm in the hands of the partners 
treated as partnership property out of which under the settled law of the 
state the individual partners have no right of exemption. In re Head & 
Smith, 7 Am. B. R. 556. 
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(N. J. Court of Errors and Appeals, June Term, 1902; filed October 11, 1902). 
Corporations—Preferred stock—Act of March 28, 1902— Construction. 


1. The act concerning corpora- 
tions, as revised in 1896, authorizes 
corporations formed under it to re- 
tire shares of its preferred stock, 
purchased with bonds, or the pro- 
ceeds of bonds, issued for that pur- 
pose, the provisions of sections 27 
and 29 being complied with. 2. 
The offer to purchase pro rata must 
be made to all stockholders. 3. 
Such corporations have power to 
purchase and hold their own shares. 
4, Such purchase and retirement of 
preferred shares does not deprive 
the stockholder who does not elect 
to sell of any vested right. 5. The 
provision in the twenty-ninth sec- 
tion that “certain shares” may be 
retired by purchase means that in 
proceeding under it the directors 
must declare how many shares 
they propose to retire, and failure 
to acquire that full number by 
purchase will not render the 
scheme abortive. It will be avail- 
able to the extent that it can be 
carried out. 6. The supplement 
approved March 28, 1902, is a 
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restraining, and not an enlarging, 
act, and its provisions must be 
observed to render the retirement 
of shares by purchase legal. 7. It 
is a general act applying to all cor- 
porations, excepting none. It 
changes the mere form of accom- 
plishing what the act of 1896 
authorizes to be done, and affects 
no vested right of a dissentient 
stockholder. 8. The manner in 
which a duly authorized plan is to 
be carried through is part of the 
business of the corporation, and, 
in the absence of fraud or bad 
faith, is not the subject of judicial 
control to any greater extent than 
other business of the corporation. 
The court cannot substitute its 
judgment for that of the directors 
and majority stockholders, and say 
that a less expensive plan could be 
successfully adopted. 9. Quaere: 
In what respect and to what extent 
does the fifth section of the corpo- 
ration act of 1896 amplify the 
power of the Legislature to alter or 
amend said act? 


Mr. Robert McCarter for complainant. 


Mr. R. V. Lindabury and Mr. Charles L. Corbin for defendant. 


VAN SYCKEL, J.: The United States Steel Corporation was 
organized in February, 1901, under the general corporation act of this 
state, and by its original certificate of that date, and its amended certifi- 
cate, filed April 1, 1901, had an authorized capital stock of one thousand 
millions of dollars, divided into ten millions of shares of $100 each, equally 
divided as to number and amount between preferred and common stock. 
The holders of preferred stock are entitled to be paid out of the net profits 
of the corporation yearly dividends at the rate of seven per cent. per 
annum, and no more, such dividends to be cumulative, and payable before 
any dividend can be paid on the common stock. 

On the first of April, 1902, the board of directors passed a resolution 
providing among other things that, “to the extent that holders thereof 
shall consent thereto, two million shares of the preferred stock of the cor- 
poration now outstanding shall be redeemed and be retired out of bonds 
or out of the proceeds of bonds of said corporation, which bonds shall bear 
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interest at the rate of five per cent., payable semi-annually, the principal 
payable in sixty years, and redeemable at one hundred and ten after ten 
years, out of a sinking fund to be provided, or any other funds of the cor- 
poration.” The bonds to be issued to be secured by mortgage on all the 
present and future property of the corporation, and shares held by it in 
other corporations. Reasonable oportunity was to be given to the pre- 
ferred stockholders of record on a date to be fixed in the offer, to subscribe 
for their ratable share of two hundred millions of the bonds, payable in 
preferred stock at par, and being forty per cent. of their several holdings. 

Notice of a special meeting of stockholders was duly given as 
required by law to take action upon the resolution of the directors relating 
to the issue of said bonds, and the retirement of stock, at which 
meeting, held in May, 1902, the stockholders, by a vote of 3,754,731 
of perferred stock and 3,958,557 of common stock, in favor of the 
resolution, and 4,865 shares of preferred and 7,675 of common stock, 
against the resolution, adopted the said resolution and approved 
and ratified the said action of the directors. A certificate of the 
adoption and ratification of the said resolution, signed by the president 
and secretary of the corporation, under its corporate seal, acknowl- 
edged or proved as in the case of deeds of real estate, together 
with the written assent in person or by proxy of two-thirds in interest of 
each class of such stockholders, was duly filed in the office of the Secre- 
tary of State, as required by the twenty-seventh section of the act 
concering corporations. Thereupon the complainant, who is a holder of 
preferred stock of the corporation, filed her bill to enjoin the issue of 
these bonds to retire the preferred stock. At her instance an order was 
obtained in the Court of Chancery that an injunction should issue, which 
order is the subject of appeal to this court. 

In presence of the fact that over ninety-nine per cent. of all the 
stockholders in attendance at the meeting, personally or by proxy, voted 
in favor of the resolution, it cannot reasonably be expected that the court 
is impressed with the belief that the complainant will suffer any sub- 
stantial injury by the consummation of the scheme. Nevertheless, if 
it appears that the proposed action is without legal authority, the com- 
plainant cannot be denied the relief which she seeks, but in passing upon 
this controversy the greatest care must be observed that this over- 
whelming majority of the shareholders are not deprived of their rights 
by the very few dissentients. 

The adjudicated cases in other states, and in England, which have 
been cited and ably discussed on the argument before us, turn upon 
statutes so essentially differing from our own that they furnish very 
slight, if any, aid to the proper disposition of this case. Not only does 
the English Companies act differ from our Corporation act, but the 
English Parliament is under no such constitutional restraint, as is here 
the paramount law. It is deemed to be unnecessary, therefore, to refer 
to such cases on this branch of the controversy. The rights of the parties 
to this suit must rest upon the just interpretation of the language of our 
act concerning corporations, and of the terms of the certificate of incor- 
poration and its amendment. Some reliance is placed by the appellant 
upon the fact that at the time when the complainant became a stockholder 
a section of the by-laws was in force, which provided that where any 
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contract should be approved by the vote of a majority of the stockholders 
at a meeting called for the purpose of considering such contract, it should 
be “as binding upon the corporation and upon all the stockholders as 
though it had been approved or ratified by every stockholder of the 
corporation.” In my judgment, this by-law has no significance in the 
present case as to the question of power, and cannot be invoked to 
validate, as to non-assenting shareholders, any act for the doing of which 
there is a want of legal authority in the legislative grant. Carried to its 
logical result it would enable the majority to deprive the minority of their 
shares. 

The question to be solved is, whether the act concerning corpora- 
tions, in connection with the certificate of incorporation filed under it, 
contains a grant of power to retire shares of stock in the manner adopted 
by the board of directors and ratified by the vote of the stockholders. 
The 27th and 29th sections of the Corporation act of 1896 expressly 
provide for the retirement of both classes of stock. 

The fifth section of the act provides “that this act and all its amend- 
ments shall be a part of the charter of every corporation heretofore or 
hereafter formed under it, except so far as the same are inapplicable and 
inappropriate to the objects of such corporation.” The complainant, 
therefore, has no vested right to retain her shares in opposition to any 
lawful method provided for retiring them. Nor under the provisions of 
our corporation act can any just basis be found for the assertion that her 
vested rights as a stockholder are impaired by the purchase by the 
corporation of its own shares of stock. 

In Chapman v. Ironclad Rheostat Co., 41 Atl. Rep. 690, Mr. Justice 
Dixon, in an opinion delivered in our Supreme court, very clearly demon- 
strates that under the Corporation act of 1896 there is an implied grant 
of power to corporations to purchase shares of their own capital stock, 
whenever such purchase is required for legitimate corporate purposes. 
Section 20 makes such shares personal property; section 1, subdivision 
IV, gives power to purchase such personal property as the purposes of 
the corporation shall require, except what is excepted in Section 3, which 
exception does not include shares of its own stock. ‘Therefore, in con- 
nection with sections 29 and 38 the right of a corporation to purchase its 
own shares is necessarily implied. This right is also so fully recognized 
by the 29th section that it seems to be removed from debatable questions, 
That section provides that capital stock may be decreased by retiring 
shares owned by the corporation, which unquestionably implies the power 
to acquire and hold its own shares. 

The first question to be considered is, whether the appellant has 
power under the act of 1896 to retire its shares in the proposed method 
which is now challenged by the complainant. That act provides several 
ways in which stock may be retired by a vote of two-thirds in interest of 
each class of stockholders: 1. By retiring or reducing any class of stock. 
This is compulsory and must operate equally upon all holders. 2. By 
lot, and this is also compulsory. 3. By surrender of shares and the 
issue of a less number of shares pro rata. 4. By the purchase at not 
above par of certain shares for retirement. 5. By retiring shares owned 
by the corporation. 6. By reducing the par value of shares. 
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It is important to notice that this legislation favors the capacity of 
corporations to retire their shares by a two-thirds vote of the holders 
thereof, as it has provided every available way in which it can with any 
degree of facility be exercised; and also that this court adopted the 
opinion of Vice-Chancellor Pitney, in Meredith v. New Jersey Zinc Com- 
pany, 14 Dick. 257, which held that under the thirty-third section of the 
act of 1875, which authorized a corporation “to change the nature of its 
business,” the corporation might purchase a reducing plant outside of 
this state and engage in business where it was located. The Vice-Chan- 
cellor said: “It is fairly inferable that the thirty-third section was intended 
to prevent a few dissentient stockholders, as here, from setting up their 
wills against the will of a large majority, and the statute should be so 
construed as to further that object.” 

A liberal, and not a narrow construction, must, therefore, be given to 
the language of the 27th and 29th sections of the act of 1896 in order to 
give effect to the intent of the Legislature manifested in this broad and 
comprehensive grant of authority to retire shares of stock. The directors 
claim to have taken action under the fourth method of retirement, ““By the 
purchase at not above par of certain shares for retirement,’ as well as 
under the act of 1902, hereafter referred to. 

In the notice of the meeting as well as in the proceedings and cer- 
tificate filed the mere formalities required by sections 27 and 29 of the act 
of 1896, as well as those prescribed by the act of 1902, were strictly 
complied with. Under this mode of retirement it is optional with the 
shareholder to sell or retain his stock. As has been shown, the company 
may without the sanction of this provision purchase its own stock. The 
company may purchase in open market or of shareholders, and hold the 
stock, but if the purpose is to retire the stock the provisions of the 27th 
and 29th sections must be complied with, one of which is that the 
purchase must be for a price not above par. If purchases are made under 
this clause it implies of necessity a contract between the company and 
the seller, between one who desires to buy, and one who is willing to 
sell. The word purchase is entirely inapplicable to any other condition. 
The first two methods are compulsory; the fourth method is not com- 
pulsory, else it would not be a purchase. It cannot, therefore, be held 
that in order to give effect to this fourth method, shares must in fact be 
purchased ratably from each stockholder, and that one dissentient, 
although all others accept, may deprive the company of the benefit of this 
method, and render the legislative act to that extent abortive. Equality 
and the equitable right of shareholders to uniform treatment is preserved 
by giving the like option to all. 

It is insisted on behalf of the complainant that the resolution of the 
directors does not, within the meaning of the 29th section, provide for 
the purchase of certain shares for retirement. The alleged infirmity is 
that the transaction under review is not substantially “the purchase of 
certain shares;” that the amount of the decrease, and the number of 
shares which may be purchased if the scheme is permitted to be acted 
upon will be uncertain. The resolution declares that the directors desire 
to retire 2,000,000 preferred shares, and that to the extent that holders 
thereof shall consent thereto, that number of shares will be retired out of 
bonds or the proceeds of bonds. The words “certain shares” cannot be 
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construed to mean that particular shares shall be designated, or that the 
names of the holders thereof shall be specified; that would give the 
majority power to make an unjust discrimination by selection against the 
minority, who might desire to accept the bonds, and cannot reasonably 
be deemed to have been the legislative intent. The resolution could do 
no more than declare what number of shares the company desire to retire, 
and if the failure to acquire by purchase the whole number rendered the 
undertaking futile, the two-thirds of assenting stockholders could be 
deprived of the right given them by the statute to retire by purchase, by 
the act of a single dissentient. It would manifestly be in contravention 
of the purpose of the statute to construe it in that way, and would practi- 
cally strike out of the 29th section one of the modes prescribed for retiring 
the stock. 

The corporation act gives express power to retire shares by purchase, 
and that provision must be read into the certificate of incorporation, 
under and subject to which the complainant holds her stock. It cannot, 
therefore, be even plausibly maintained that shares cannot be purchased 
for retirement by cash. But it is contended that the appellant is without 
authority to issue bonds with which or with the proceeds thereof it pur- 
poses to effect the purchase. There is no provision in the corporation 
act, or in the charter of the company to support the proposition that 
purchases of its stock cannot be made by it on credit. On the contrary, 
as has been shown, the company has power to buy its own shares, and 
that power is given to it in the same terms and as broadly as the granted 
authority to purchase other personal property. No limitation is in this 
respect placed upon it which does not apply equally to the purchase of all 
other property. The right to purchase carries with it the right to make 
such terms as to payment as can be agreed upon with the vendor. The 
company could say to the seller that it would take the stock at the offered 
price payable in one week or one month, and it would be a valid 
transaction, and if a credit of one week or one montn could be given, it 
could be extended at the willof the vendor. ‘There is a technical meaning 
given in the law to the word “purchase” as applied to real estate, wider 
than its general significance; it is the acquisition of lands by other means 
than descent or inheritance. As applied to personality, it is the acquisi- 
tion of anything for a price, by the payment of money or its equivalent. 
Sale and exchange are used interchangeably in the law, and is a trans- 
mutation of property from one party to another in consideration of some 
price, or recompense in value. By the settled rule of interpretation, in 
the absence of any expression to narrow its significance, the word pur- 
chase must be given its ordinary well understood meaning as accepted 
in the daily transactions of the business world, and that carries the right 
to buy for cash, for any equivalent agreed upon, or on the credit of the 
buyer. The right to buy on credit must necessarily include the right of 
the purchaser to give the vendor evidence of the credit by note or bond 
or other way agreed upon, as well as the right of the purchaser to pledge 
his credit by vote or bond to a third person, and thereby secure the cash 
to pay the vendor. 

Th right to create a debt also carries with it the right to secure it by 
mortgage, or otherwise, in the absence of any statutory restraint upon the 
corporation. Such right was maintained by Chancellor Green, in Magie 
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v. Evangelical Dutch Church, 2 Beas. 77, and affirmed in this court, 2 
McCarter 500. The amended certificate of incorporation after specifying 
the various branches of business in which it may engage has the following 
provision: 

“Without in any particular limiting any of the objects and powers 
of the corporation, it is hereby expressly declared and provided that the 
corporation shall have power to issue bonds and other obligations in 
payment for property purchased or required by it or for any other object 
in or about its business; to mortgage or pledge any stocks, bonds or other 
obligations or any property which may be acquired by it to secure any 
bonds or other obligations by it issued or incurred; to guarantee any divi- 
dends or bonds or contracts or other obligations; to make and perform 
contracts of any kind and description; and in carrying on its business, or 
for the purpose of attaining or furthering any of its objects, to do any 
and all other acts and things, and to exercise any and all other powers 
which a co-partnership or natural person could do and exercise, and 
which now or hereafter may be authorized by law.” Here is expressly 
provided the right to mortgage all property then held, or thereafter 
acquired, not only for debts contracted in carrying on its various branches 
of business, but also for the purpose of attaining or furthering any of 
its objects. 

One of the purposes and objects of the corporation which was 
contemplated in its inception and provided for by the act of 1896, and 
which is now entered upon and which, in the estimation of the requisite 
number of shareholders, will be productive of beneficial results, is the 
retirement of the proposed number of shares by purchase. The object is 
a lawful one, being expressly recognized by the corporation act. The 
first section of the corporation act gives corporations organized under it 
power to mortgage their real and personal estate and franchises. This 
provison must be regarded as part of the charter of the company, and 
thereby, with the added provisions of the certificate of incorporation, the 
directors are invested with the most comprehensive authority to issue 
bonds secured by mortgage for any and all legitimate purposes and 
objects of the company, good faith being exercised. That being so, it 
logically follows that these bonds may be sold on the market, and stock 
purchased according to the resolution with the proceeds, or the company 
may offer the bonds to all stockholders on same terms, who are willing to 
accept them. That would be a purchase of shares by something of equal 
value in the estimation of those who elect to sell. The fact that those 
who do not accept will have an additional mortgage debt underlying their 
stock impairs no vested right. They acquired their shares subject to the 
provisions of the act of 1896, and the certificate of incorporation, which 
authorize the retirement of stock in the manner adopted. It is imma- 
terial to stockholders who do not assent whether bonds are secured by 
mortgage. All pecuniary obligations of the company underlie the shares 
of preferred stock. It concerns only the unsecured creditors, and those 
who accept the bonds. 

In the opinion of the court below, the proposed plan is condemned 
on the ground “that it is a preferential distribution of capital among some 
of the shareholders to the exclusion of others, and not a plan for an equal 
ratable distribution among all the preferred stockholders. That the 
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capital represented by preferred stock, up to a limit of $200,000,000 is to 
be reduced to the extent the holders agree to take bonds, and the dis- 
tribution of the amount released is made solely among those who consent 
to take bonds. The stock of all those who decline to take bonds is thus 
made subject to the prior claim and lien of those who take bonds.” That 
this plan involves a reduction of capital stock is conceded, it is the very 
purpose of the plan to reduce it, and retire it; but to the assertion that it 
is preferential | am unable to assent. The same opportunity is given to 
all to accept the offer, none are excluded, and the complainant who has 
declined the offer cannot say to the ninety and nine who have elected to 
accept it that they have been preferred. There has been no act of 
preference on the part of the corporation; the position occupied by the 
complainant is of her own option. A like charge could be made if the 
purchase for retirement was to be for cash. In that case, if the com- 
plainant refused to sell, the cash assets of the company would be dis- 
tributed among others who elected to sell, and could with equal propriety 
be termed a preferential distribution. If for this reason the execution of 
the plan can be arrested, then although the statute confers express power 
to retire by purchase, two-thirds of the shareholders assenting, still the 
retirement by purchase cannot be made if there is a single dissentient. 

The first two methods provided for retiring the stock are compulsory, 
and if the company had cash assets to retire in those methods, the further 
provision for retirement by purchase would be unnecessary if it could be 
by the payment of cash only. The inference is that the draftsman of the 
29th section intended to bestow the power to purchase on credit, cash 
assets not being in hand. Whether the purchase is for cash or through 
mortgage bonds, it is obvious that the shares of dissentients will be 
subject to proportionately greater burdens than would fall upon them if 
no shares were retired. When cash is paid to those who sell forty per 
cent. of their holdings, the assets of the company are reduced to that 
extent forty per cent., but the indebtedness of the company remains as 
before. The result is that the indebtedness of the company with forty 
per cent. of cash withdrawn, in effect would be relatively greater as to the 
dissentient stockholder than it would be as to those who retained only 
sixty per cent. of their stock, with cash in hand for the forty per cent. 
surrendered; in the language of the dissentients it would be a readjust- 
ment of the relation between the shareholders to the disadvantage of 
those who did not elect to sell. The same condition would arise in the 
case of purchase on credit, and it may be to a greater extent, but the 
principle is the same, and, if illegal in the latter case, it could not be 
defended in the former. The sufficient answer to all these objections is 
that the scheme adopted is within the purview of the Corporation act of 
1896, and of the certificate of incorporation of which the act in contem- 
plation of law is part, and the complainant holds her shares subject 
thereto, and to all the consequences which flow from it. 

If on this branch of the case it had been concluded that in some 
matetial respect the provision of the act of 1896 had not been pursued, 
the act of 1902, which had been strictly followed, is valid and constitu- 
tional. It is assailed upon two grounds, either of which, if well taken, 
would render it obnoxious to the organic law. 
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The act of 1902 provides that with the consent of two-thirds in 
interest of each class of the stockholders present, in person or by proxy, at 
a meeting called in the manner provided in section twenty-seven, every 
corporation organized under this act which shall have issued preferred 
stock: 1. Entitling the holders thereof to receive dividends at a rate 
exceeding five per centum per annum; 2. Shall have continuously de- 
clared and paid dividends at such rate on such preferred stock for the 
period of at least one year next preceding the meeting; 3. Whose floating 
or unfunded debt at the time of the stockholders’ meeting shall, in the 
certificate thereof filed with the Secretary of State, be certified not to 
exceed ten per centum of the par amount of the preferred stock then 
outstanding; 4. Whose assets at such time, after deducting the amount 
of its indebtedness, shall be certified in the judgment of the officers mak- 
ing such certificate to be at least equal to the amount of preferred stock 
issued and outstanding; may, with the consent of the holder of any such 
preferred stock, redeem and retire the preferred stock of such holder out 
of the bonds or out of the proceeds of bonds of the corporation, bearing 
interest at a rate not exceeding five per centum per annum, the principal 
of such bonds being made payable at a date not less than ten years from 
the date thereof; every corporation organized under this act may from 
time to time, in the manner above provided, issue bonds, which, if thereon 
so declared, shall be convertible at par at the option of the holder, into 
fuliy paid common stock of the corporation at par, within any period 
therein prescribed not less than two years from the issue thereof; and in 
such case the board of directors may authorize the issue of common stock 
into which such bonds by their terms shall be convertible. 

I.—Is this act special? 

In considering this question it must be observed: 1. That every 
corporation under the act of 1896 has power to issue preferred stock at a 
rate of dividend exceeding five per cent. 2. That every corporation may, 
if successfully operated, be able to declare and pay dividends at such rate 
on the preferred stock continuously for one year next before the pro- 
visions of this act are availed of. 3. Every corporation may be able to 
keep its floating or unfunded debt within the prescribed limit. 4. Every 
corporation not only may but should be required to be in such sound 
financial condition as to be able through the designated officers truthfully 
to certify that its assets, after deducting the amount of its indebtedness, 
are at least equal to the amount of preferred stock issued and outstanding. 

Each and every of these conditions upon which the existence of the 
right to act under this statute depends, applies to all corporations; no 
discrimination is made in respect to the amount of capital stock or other- 
wise. Whether its aid can be invoked is left by the legislature to depend 
wholly upon its solvency and upon the skill, good management and 
success with which the business of the corporation is conducted. Equal 
opportunity is guaranteed to all; no right is accorded to one which is 
denied to another. It is a misconception to suppose that it creates a 
class; it applies alike to all corporations. It is general in its operation 
and effect, requiring the existence of conditions which all corporations 
have equal opportunity under the law to conform to and to which all may 
attain. 
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Whether these several provisions, or any of them, are wise or unwise, 
or whether the method provided for certifying to the existence of these 
conditions is a satisfactory and judicious one, is not a legitimate subject 
for judicial inquiry. It is within the discretion of the legislature alone 
to prescribe the conditions upon which privileges and powers shall be 
exercised by corporations, and what shall constitute sufficient evidence 
of their right to do so, so long as no provision of the fundamental law is 
violated. 

The assertion that this law is unwise, and that these conditions do 
not constitute within legislative discretion a reasonable basis for the 
enactment, will not be assented to when it is considered: 1. That the 
officers who make the certificate are in a position to have full knowledge 
of the financial status of their company; that their certificate is not con- 
clusive evidence, but may be shown to be false, and action in pursuance 
of it arrested. 2. That the other conditions prescribed in the act of 1902 
will prevent a corporation, which may be in an unsound condition, from 
converting its preferred stock into mortgage bonds, and thereby give the 
holders of such shares a priority over the floating or unsecured debts. 
3. That while under the corporation act of 1896 every corporation which 
had issued preferred stock might, by purchase of shares, convert its 
preferred stock into bonds without regard to whether or not it was in the 
sound financial condition contemplated by the act of 1902, the act of 1902 
is restraining and not an enlarging act. It provides conditions upon 
which preferred stock may be purchased and retired by mortgage bonds, 
and thereby excludes the adoption of any other method; expressio unius 
exclusio alterius. The prescribed conditions must exist to render the 
retirement by purchase of shares lawful. 4. That a due observance of 
the provisions of the act of 1902 will be an assurance to those who may 
be induced to purchase the bonds that they have a substantial basis as an 
investment. 

The case of Grey, Attorney General, v. Newark Plank Road Com- 
pany, 36 Vr. 51 (affirmed by this court, 36 Vr. 603, as far as the question 
now involved is concerned), is relied upon by the complainant to specialize 
the act of 1902. It needs no discussion to show that it is without perti- 
nence. The Plank Road Act expressly limited its provisions to the 
following corporations: First.—Those heretofore organized: under any 
special act of the Legislature. Secondly—And which have been em- 
powered by any supplement to lay railroad tracks and operate a horse 
railroad. Thirdly —Whose time limited for commencing and completing 
the building of such railroad has expired. It in terms excluded all 
corporations which at the time the act was passed, in 1889, were without 
these three characteristics, and could not apply to any future corporation. 

II. Does the act of 1902 impair any vested right of the complainant? 

Section 6 of the Act Concerning Corporations, passed in 1846 
(Pamph. Laws 1846, p. 17), provided “That the charter of every corpor- 
ation which shall hereafter be granted by the Legislature, shall be subject 
to alteration, suspension and repeal, in the discretion of the Legislature.” 
It must be conceded that it is firmly settled in our jurisprudence that the 
right reserved in this sixth section to amend, alter or repeal charters 
extends only to the modification or destruction of rights as between the 
state and the corporation, but that the rights of the stockholders inter 
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sese can in no respect be impaired except in so far as impairment may 
result from an alteration required by the public interest. Kean v. John- 
son, 1 Stockton 401. Zabriskie v. Hackensack, 3 C. E. G. 178, and Mills 
v. Central R. Road, 14 Stewart 1, are cases under the act of 1846, and the 
Newark Library Case, 35 Vroom 217 and 265, dealt with the right of 
amendment and repeal under the act of 1846. 

The act of 1896, under which the appellant is incorporated, by its 
fourth section re-enacted the sixth section of the act of 1846, and also 
provides in its fifth section as follows: “This act may be amended or 
repealed, at the pleasure of the Legislature, and every corporation 
created under this act shall be bound by such amendment; but such 
amendment or repeal shall not take away or impair any remedy against 
any such corporation or its officers for any liability which shall have been 
previously incurred; this act and all amendments thereof shall be a part 
of the charter of every corporation heretofore or hereafter formed here- 
under, except so far as the same are inapplicable and inappropriate to the 
objects of such corporation.” This section was first enacted in the 
Revision of the Corporation Act of 1896, and it must have been designed 
to amplify and enlarge the power of the Legislature over corporations 
organized under it. 

Under the provisions contained in the sixth section of the act of 1846, 
retained in the revision of 1896, it had been repeatedly held that the 
power was fully reserved to alter or repeal charters for the benefit of the 
public. 

The language of the fifth section of the act of 1896, is very broad: 
“This act and all amendments thereof shall be a part of the charter of 
every corporation heretofore or hereafter formed under it.” It is difficult 
to perceive how any substantial force can be accorded to it, unless some 
amendment may be made which may affect the rights of stockholders 
inter sese to some extent. In Andrews v. Gas Meter Co., L. R., 1 Ch., 
page 361 (1897), the defendant company was formed and registered as 
a limited company under the English companies act of 1856, but in 
October, 1862, it was registered under the Companies act of 1862. On 
appeal the English court held that the case was to be determined by the 
act of 1862, and that a limited company having no authority under its 
memorandum, or articles to create any preference between different 
classes of shares, may, by special resolution passed under powers con- 
ferred by the Companies act of 1862, sections 50 and 51, alter its articles 
so as to authorize directors to issue preference shares by way of increase 
of capital. 

In Allen v. Gold Reefs of West Africa, Ltd., L. R., 1 Ch., page 656 
(1900), a limited company by one of its articles provided that it should 
have a lien for all debts and liabilities of any member to the company 
“upon all shares (not being fully paid) held by such member.” The com- 
pany, by way of purchase-money for the property acquired by it, allotted 
fully paid shares to Z., a nominee of the vendor to the company. Z. also 
applied for and had allotted to him shares not paid up. He was the only 
holder of fully paid-up shares. At his death he was indebted to the 
company in arrears of calls on the unpaid shares, but his assets were 
insufficient to pay the arrears. Thereupon the company, by special 
resolution under section 50 of the Companies act of 1862, altered the 
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above article by omitting therefrom the words, “not being fully paid,” 
thus creating a lien on Z.’s fully paid shares. The English Court of 
Appeal also in this case ruled that the company had power to alter its 
articles by extending its lien to fully paid shares, since he took them sub- 
ject to the original articles, and the power of altering them given to the 
company by section 50. 

The judgment of the Appellate court in these very recent cases was 
delivered after an exhaustive review of the previous decisions. While 
these cases are not controlling in this form, they are instructive as the 
declarations of very learned judges, exercising broad equity power, that 
the original articles of the company do not constitute such a fast bound 
contract, between the shareholders inter sese, as to create vested rights, 
which could not be unfavorably affected by an alteration of the articles 
in pursuance of the power given by section 50 of the Companies Act 
ef 1862. 

The case of Schwarzwaelder v. German Mutual Fire Insurance Co., 
decided in this court in 1899, and reported in 14 Dick. 589, has a more 
important bearing. The defendant was a mutual insurance company 
organized in 1893, under our general act concerning insurance companies. 
The complainant became a member of the company in 1898. An act was 
passed March 6, 1899 (P. L. 1899, p. 17), authorizing mutual insurance 
companies to be changed into joint stock companies. This court held 
that, under this act of 1899, a mutual insurance company organized in 
{893, can not transform itself into a joint stock company against the will 
of a member who acquired membership by contract with the company, 
made before the passage of the act of 1899. The rule adopted in Kean v. 
Johnson was properly adhered to. In reading the opinion of Mr. Justice 
Dixon it cannot escape attention that it was not even suggested that if 
the company had been organized after the passage of the act of 1899, the 
transformation could have been successfully assailed for illegality. 

The only substantial difference between this case and the one sub 
judice, is, that the insurance act of 1899 expressly declares what alteration 
the company shall have competency to make, while under the general 
corporation act of 1896 there is a general grant of power to make altera- 
tions without words of limitation, and the provision is declared to be part 
of the charter of every corporation organized under it. 

It is unnecessary, however, to determine in this case what the true 
limitation upon the legislative power is; where the boundary line is which 
cannot be overstepped. Such a declaration in this case would be obiter 
and unwise. The law upon this subject, which is of great moment, is as 
yet in a formative state; a general rule upon a subject of so wide a range 
can be implanted in our jurisprudence only by gradual development as 
questions arise for adjudication. 

Vice in a legislative act cannot safely be predicated upon the mere 
fact that it may not be unreasonable to apprehend that some depreciation 
in the value of shares may flow from it. The Legislature may impose 
additional burdens; it may withdraw the right to engage in some 
remunerative branch of business, and may repeal the entire charter. 
Undoubtedly there may be changes so radical that underlying and funda- 
mental principles will not permit the Legislature to reserve to itself a 
right to make them. 
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It is not intended to express an opinion as to the effect of the 5th 
section of the act of 1896, upon this question of vested rights, and it will 
be dealt with as if there was no authority for the act of 1902, other than 
that contained in section four of the act of 1896, and the case of Kean v. 
Johnson will be accepted as a proper exposition of the law. 

The act of 1896 gave the appellant the right by a two-thirds vote of 
its shareholders to retire preferred stock by purchase; the act of 1902 
preserves that right, merely regulating the manner in which it should be 
exercised. As before stated, the complainant held her stock subject to 
the right of the company to retire by purchase the shares of such stock- 
holders as might desire to sell, and the act of 1902 in no respect alters or 
changes her position, except to make it more secure when the given 
option is refused by her. No right which vested under the corporation 
act of 1896 is impaired or taken away by the latter statute. But if it did 
in some appreciable degree injuriously affect the value of complainant’s 
shares, still this act must be upheld under the authority of Kean v. 
Johnson. That case holds that where the public interest is concerned, 
where public policy will be promoted, legislative interference by an alter- 
ation of the law is within the reserved power in section four. 

The fact that the act of 1902 excludes all other methods for retiring 
shares by purchase, and the provision that it cannot be applied unless it 
is made to appear that the assets, after deducting the amount of its indebt- 
edness, at least equal the amount of preferred stock outstanding, is in the 
public interest, for the protection of creditors, and those who might be 
induced to purchase the bonds issued to retire the preferred stock. It 
is obvious that if the assets, after deducting debts, did not equal the 
preferred shares, immediately upon the conversion the debts of the 
company would exceed its assets and the shareholders would not only be 
made creditors, but would be preferred to the creditors at large. The 
other provisions in this respect are some assurance that the required 
financial soundness, existing at the time of the purchase for retirement, 
will be maintained. 

If previous to the passage of the act of 1902 the company had under- 
taken to retire its shares by purchase, being in a financial condition which 
would imperil the claims of unsecured creditors, equity, which is ever 
solicitous for the rights of creditors, would have intervened to prevent 
such conversion. 

The act of 1902, if observed, is a barrier to a like attempt. It is not 
necessary to discuss the validity of the provision of the act of 1902, “that 
two-thirds in interest of each class of the stockholders present, in person 
or by proxy, may authorize the retirement of shares,” which is a departure 
from the act of 1896. If tiat provision is inimical to the Supreme law, 
it is well settled in this court that it does not taint the entire act; it may be 
rejected, and the remainder of the act will stand, subject to be availed 
of when the proposed retirement receives the vote of shareholders 
required by section 27 of the act of 1896, which it did receive in this case. 

Lastly, it is urged that the manner in which the conversion plan is 
to be carried through and consummated is illegal and furnishes sufficient 
ground for retaining the injunction. “Individual stockholders cannot 
question, in judicial proceedings, corporate acts of directors, if the same 
are within the powers of the corporation and in furtherance of its 
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purposes, are not unlawful or against good morals, and are done in 
good faith, and in the exercise of an honest judgment.” Ellerman v. 
Chicago Junction Co., 49 N. J. Equity 217. To the same effect are the 
cases of Benedict v. Columbus Construction Company, 49 N. J. Eq. 23, 
and Edison v. Edison, 52 N. J. Eq. 620. 

The action challenged in the case sub judice is that of the directors, 
fortified and upheld by the approving vote of more than two- 
thirds of the shareholders. The plan was adopted by the requisite vote, 
with full knowledge of its purport, communicated in the circular letter 
accompanying the call of the stockholders’ meeting, and, therefore, in 
the absence of fraud, it is not the province of this court to substitute 
its judgment for that of the directors and shareholders, and declare 
that a less expensive or more beneficial plan could have been resorted 
to successfully. Nor can any feature of the plan, expressly authorized 
by the by-laws adopted before the complainant became a shareholder, 
be the subject of judicial control so long as it is not inimical to any 
constitutional mandate, the end to be attained being, as in this case, 
duly authorized by law. The means adopted to acquire the benefit of 
the authorized retirement became part of the business of the company 
with which this court can interfere to no greater extent than it can with 
other lawful corporate transactions. 

The decree of the Court of Chancery should be reversed and the 
injunction dissolved, with costs in this court and in the court below. 


PRIDE «. SMALLEY. 


(New Jersey Supreme Court, August 6, 1901). 
Attorney’ s lien—Setting off judgment. 


The attorney of the plaintiff has be preferred to the defendant’s 
a claim upon the plaintiff's judg- right to offset the judgment held 
ment, for his taxable costs and by him ayainst the plaintiff. 
court charges, which is entitled to 


Action of William J. Pride against Newton B. Smalley. Judgment 
for plaintiff. Application by defendant to set off judgment denied. 


Argued before Gummere and Fort, J]. 

Mr. J. Henry Roszel for plaintiff. 

Messrs. Reed & Coddington for defendant. 

PER CURIAM: Plaintiff recovered a judgment against the defend- 
ant, in this court, for a sum which did not carry costs. The defendant 
now applies to have set off against this judgment one which he holds 
against the plaintiff. That he would ordinarily be entitled to this relief 
is conceded; the only question argued being whether the attorney of the 
plaintiff has a claim upon the plaintiff's judgment for his taxable costs 
and court charges which is entitled to be preferred to the defendant’s 
right to offset the judgment held by him against the plaintiff. In the 
case of Phillips v. Mackay, 54 N. J. Law 319, 23 Atl. 941, this court 
considered the relative rights of the attorney of the plaintiff and those 
of the defendant, in a case similar to that now before us, and held that 
the attorney’s choice was paramount, and that the right of the defendant 
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to offset a judgment held by him against the plaintiff must be subordi- 
nated to that claim. 

As it appears, from the agreed-upon facts, that the costs of the 
plaintiff's attorney exceed the amount of the judgment, the defendant’s 
motion to offset must be denied. 


NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions). 

Liability of landlord—Dangerous premises.—1. There is no implied 
duty on the owner of a house which is in an unsafe condition to inform 
a proposed tenant that it is in a dangerous condition, and no action will 
lie against him for an omission to do so, in the absence of express war- 
ranty or deceit. 2. Where the owner invites another to come upon his 
premises, he is required to use reasonable care to have his presnises 
in a safe condition. An averment in the declaration that the plaintitf 
was lawfully upon the defendant’s premises does not show that he was 
there with any greater right than that of a mere licensee; the only duty 
the defendant owed to such a person was to refrain from acts willfully 
injurious. Land v. Fitzgerald. (Messrs. Young & Arrowsmith for 
plaintiff. Messrs. McEwan & McEwan for defendant). Argued before 
Gummere, C. J., and Van Syckel, Garrison and Garretson, JJ. Opinion 
by VAN SYCKEL, J., June 9, 1902. 


Certiorari—Violation of ordinance—Judgment.—l. A judgment 
rendered by the city court of Plainfield, that a person convicted of violat- 
ing a city ordinance should “pay a fine of fifteen dollars, or stand com- 
mitted to the county jail for a term of forty days,” is illegal, under 
section 3 of the supplement to the city charter, approved March 18, 1874. 
2. An error apparent on the face of a judgment is sufficiently set forth in 
the general reason assigned on certiorari, that the judgment is unlawful. 
3. The court may, in its discretion, reverse a summary conviction for a 
reason sufficiently assigned by the prosecutor in certiorari, but not pre- 
sented in argument by his counsel. State (Marcellus, Prosecutor) v. 
Treasurer of City of Plainfield. (Mr. W. S. Angleman for prosecutor. 
Mr. C. A. Marsh for defendant). Argued before Collins and Dixon, JJ. 
Opinion by DIXON, J., June 9, 1902. 


Municipal improvements—Assessment on street railroad.—1. Where 
a city street had been paved and improved under chapter 217, Laws 
1895 (P. L. 1895, p. 407; 1 Gen. St., p. 487), authorizing the board or 
body having control of the streets and highways of any city of the first 
class of this state to pave or otherwise improve any street, avenue or 
public highway in such city, and to cause so much thereof as shall equal 
the amount of benefits to be assessed by its proper officers upon the 
property specially benefited thereby, it was held, on review, that an 
assessment of such benefits made upon a street railway constructed and 
operated along the street in question under the authority of a municipal 
ordinance was unauthorized and should be set aside. 2. The decision is 
based upon the ground that the right of the railway company to locate 
its tracks in the street and operate its railway therein was not a lot or 
parcel of land, within the meaning of the statute, which, inter alia, directs 
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the commissioners, in making their assessment, to make therewith a 
report and map showing the benefit to each lot or parcel of land specially 
benefited by the improvement. 3. An ordinance of the city requiring 
the railway company to pave the space within its tracks and two feet 
outside the same gives no authority in support of such an assessment 
made against the company under the statute named. North Jersey St. 
Ry. Co. v. Mayor, Etc., of Jersey City. (Mr. James B. Vredenburgh for 
prosecutor. Mr. George L. Record for defendant). Argued before 
Fort, Pitney and Hendrickson, JJ. Opinion by HENDRICKSON, J., 
June 9, 1902. 


Sale of land—Sufficiency of memorandum—Parol evidence.—1. 
Where it is sought to hold a purchaser under a contract for the sale 
of land which is otherwise valid, the agreement or memorandum thereof, 
as required by section 6 of the statute of frauds (Gen. St., p. 1603), 
must not only be in writing and signed by the party to be charged there- 
with, or by his duly authorized agent, but, in addition to the other 
essential terms of the bargain, the name of the vendor must be contained 
therein. 2. Where the written agreement or memorandum is deficient 
in this particular, parol evidence is inadmissible to supply the deficiency. 
State (Glucksman, Prosecutor) v. Bowers. (Mr. Samuel F. Leber for 
prosecutor. Mr. John A. Miller for defendant). Argued before Fort, 
Pitney and Hendrickson, JJ. Opinion by HENDRICKSON, J., June 
9, 1902. 


Taxation—Sale—Validity.—1. The power to sell lands for taxes is 
a naked power, and the burden is upon the purchaser, when the validity 
of his title is challenged, to show affirmatively that every statutory 
requirement essential to the exercise of the power has been complied 
with. 2. In the present case, the failure to show from the record or by 
evidence aliunde that adjournments, if made, were lawfully made and 
advertised, that any notice of the sale was posted at or near the land 
sold, or that proof of the publication and mailing of the notice of sale 
was taken and returned with the warrant as required by the statute (8 
Gen. St., p. 3353, 3356, Secs. 333, 349), was held fatal to the validity of 
the tax sales. 3. Section 556 of the Tax act (3 Gen. St., p. 3406), 
which enacts that, where the sale has been made to the township, the 
proceedings shall not be set aside except upon condition that the tax 
assessed, with interest, be paid by the party prosecuting the suit, only 
applies to cases where the defects complained of are insufficiency of the 
description of the land assessed or failure of the township clerk to record 
all the proceedings. 4. Where the possession of the prosecutors has not 
been disturbed, lapse of time will not bar the suit. State (Brooks, Prose- 
cutor) v. Inhabitants of Union Tp. (Messrs. Hartshorne, Insley & 
Leake for prosecutor. Mr. Joseph A. McCreery for defendant). 
Argued before Fort, Pitnev and Hendrickson, JJ. Opinion by HEN- 
DRICKSON, J., June 9, 1902. 


Compounding felony—Indictment.—An indictment for compound- 
ing a crime should distinctly aver that the crime charged to have been 
compounded had been committed, and should set it forth with such 
particularity as will enable the accused to make preparation for rebutting 
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that element of the charge. State v. Leeds.* (Mr. J. E. P. Abbott for 
the state. Mr. Clarence L. Cole for defendants). Argued before Collins 
and Dixon, JJ. Opinion by DIXON, J., June 9, 1902. 


Pleading—Declaration—Sufficiency on general demurrer.—Though 
a declaration contains redundant matter to the extent of embarrassing 
the issue, if it sets ovt a cause of action it is good on general demurrer. 
Eichlin et ux. v. Holland Tramway Co. (Mr. Paul A. Queen for plaintiffs. 
Mr. J. I. B. Reilly for defendants). Argued before Gummere, C. J., and 
Van Syckel, Garrison and Garretson, JJ. Opinion by GARRISON, J., 
June 9, 1902. 


Municipal boards—Appointments—Future vacancies.—1. It is a 
well-recognized principle, under the decisions in this state, that an exist- 
ing municipal board or body cannot appoint to an office which is to 
come into existence or become vacant in the life of that same board or 
body at a time when it will be differently constituted. 2. The official 
board or body of a municipality which is or will be in office at the time 
an appointee is to take his office can alone make an appointment to such 
office, unless there be express legislative authority otherwise. State 
(Dickinson, Prosecutor) v. Mayor, Etc., of Jersey City. (Mr. William 
H. Speer, jr., for prosecutor. Mr. John W. Queen and Mr. William D. 
Edwards for defendants). Argued before Fort and Hendrickson, JJ. 
Opinion by FORT, J., June 9, 1902. 


County collector—Fees of city magistrates.—It is the duty of the 
collector of the county of Camden to pay to the recorder of the city 
of Camden, for the use of the city, the fees allowed by law to the magis- 
trate and police officers of the city, for services rendered in the case of 
persons convicted and sentenced to imprisonment or committed to jail 
for non-payment of the fine and costs imposed, under the Disorderly 
Persons act. State (Nowrey, City Recorder, Prosecutor) v. Ivins, County 
Collector. (Mr. H. M. Snyder, jr., for recorder. Mr. George J. Bergen 
for collector). Argued before Collins and Dixon, JJ. Opinion by 
DIXON, J., June 9, 1902. 


Municipal corporations—Contracts—Street lighting.—A contract for 
street lighting for a definite term at a fixed price per lamp cannot be 
made by a council of a city governed under chapter 52 of the Laws of 
1899 (P. L., p. 96), except by ordinance or resolution submitted to the 
mayor under section 15 of the act. State (Platt, Prosecutrix) v. City of 
Englewood. (Mr. James B. Dill for prosecutrix. Mr. R. P. Wortendyke 
for defendant, City of Englewood. Messrs. Demarest & De Baun for 
defendant, Gas and Electric Co. of Bergen Co.) Argued before Dixon 
and Collins, JJ. Opinion by COLLINS, J., June 9, 1902. 


Verdict—Sufficiency—Entry of judgment.—A jury which had been 
instructed that, if they found for the defendant, he was entitled to $533.50, 
and that twelve years’ interest should be given the successful party, 
returned a general verdict for defendant, and also the paper containing 
the instruction as to computing the verdict, on the back of which was a 
calculation of interest on $533.50 for twelve years, showing a total of 
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$917.62. Held, that judgment was properly rendered on the verdict for 
defendant for $917.62. Hunt v. Price. (Mr. Joseph H. Gaskill for 
plaintiff. Mr. Frederick A. Rex for defendant). Argued before Gum- 
mere, C. J., and Van Syckel, Garrison and Garretson, JJ. Opinion by 
GARRETSON, J., June 9, 1902. 


Railroad bridge—Defects—lInjury to licensee.—1. Negligence of a 
railroad company in permitting a bridge to fall out of repair to such an 
extent that a licensee using it was injured was not actionable. 2. A 
count in a declaration for personal injuries must name some specific day 
as the day when the wrongful act complained of was done. 3. A count 
in a declaration avering that the right of action sued on accrued “on the 
day aforesaid,” reference being had to a day set out on a preceding count, 
was bad, where a number of different days were specified therein. 
Opdycke v. Easton & A. R. Co. (Mr. FE. P. Conkling for plaintiff. 
Messrs. Corbin & Corbin for defendant). Argued before Gummere, C. 
J., and Van Syckel, Garrison and Garretson, JJ. Opinion by GUM- 
MERE, C. J., June 9, 1902. 


Taxation—Exemptions.—The holder of real and personal property 
charged with a trust to use the same for purposes which are charitable 
in the sense of the two hundredth section of the General Tax act (3 Gen. 
St., p. 3820) will be entitled to the exemption from taxation reserved 
therein only so far as such property at the time fixed by law for the 
assessment of taxes is actually used for the purposes of said trust. State 
(Presbyterian Board of Relief for Disabled Ministers and Widows and 
Orphans of Deceased Ministers, Prosecutor) v. Fisher, Town Collector. 
(Mr. Henry C. Hunt for prosecutor. Mr. John L. Swayze for defendant). 
Argued before Fort, Pitney and Hendrickson, JJ. Opinion by HEN- 
DRICKSON, J., June 9, 1902. 


Mandamus to corporation—Redemption of preferred stock.—Man- 
damus will not lie to compel redemption of preferred stock of a corpora- 
tion issued in disregard of the provisions, in that respect, of its organic 
law, even although all persons interested acquiesced in the unauthorized 
issue. State ex rel. Smith v. Ferracute Mach. Co. (Mr. James E. 
Howell for relator. Mr. James B. Dill for respondents). Argued before 
Dixon and Collins, JJ. Opinion by COLLINS, J., June 9, 1902. 


Indorsers—Liability on judgment.—Where an indorser has paid a 
judgment on a note, and taken an assignment of the same, it should be 
cancelled as to a subsequent indorser. First Nat. Bank of Somerville 
v. Hoffman. (Mr. W. V. Steele for the rule. Mr. R. V. Lawrence, 
contra). Argued before Fort, Hendrickson and Pitney, JJ. PER 
CURIAM, June 9, 1902. 


Capias—Return—Conclusiveness.—1. The return made by a sheriff 
upon a capias is conclusive upon him, and also, in the cause, upon the 
parties, except on an application to amend it or set it aside. 2. The 
sheriff having returned upon a capias that he had the defendant in 
custody, the plaintiff has no interest in money said to have been deposited 
with the sheriff on his releasing the defendant. LLoewenthal v. Wagner. 
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(Messrs. Weller & Lichtenstein for plaintiff. Mr. James F. Minturn for 
defendant). Argued before Collins and Dixon, JJ. Opinion by 
DIXON, J., June 9, 1902. 


Municipal improvements—Assessments—Exemption.—1. The prop- 
erty of the Cooper Hospital, used exclusively for the purposes of its 
incorporation, is exempt from assessment for special benefits derived 
from municipal improvements, by force of its charter (P. L. 1875, p. 
170). 2. Such exemptions were not abrogated by the constitutional 
amendment of 1875, which required taxes to be assessed under general 
laws. 3. The property of the Cooper Hospital, used exclusively for the 
purposes of its incorporation, is exempt from general taxes under the 
Tax act of May 16, 1894 (8 Gen. St., p. 3320); following Cooper Hospital 
v. Burdsall, 42 Atl. 853, 63 N. J. Law 85. State (Cooper Hospital, 
Prosecutor) v. City of Camden. (Mr. John S. Voorhees for prosecutor. 
Mr. Henry W. Snyder, jr., for defendant). Argued before Collins and 
Dixon, JJ. Opinion by DIXON, J., June 9, 1902. 


Title insurance—Action on policy—Declaration.—An action upon a 
policy of insurance of title of land which guaranteed the plaintiff against 
loss from certain causes provided that such loss be ascertained in a 
manner provided by the conditions of the policy. Heid, that to make 
eut a cause of action the declaration must state facts tending to show 
specifically that loss had befallen the plaintiff in one or more of such 
modes. Taylor v. New Jersey Title, Guarantee and Trust Co. (Mr. H. 


C. Gilson for plaintiff. Messrs. Corbin & Corbin for defendant). 
Argued before Gummere, C. J.,and Van Syckel, Garrison and Garretson, 
JJ. Opinion by GARRISON, J., June 9, 1902. 


Injury to servant—Latent defect—Inspection.—A master is not 
liable for an injury to a servant caused by the breaking of a defective 
hinge connecting two parts of a ladder; for the defect, if obvious, could 
have been seen by the servant, and, if not obvious, could not have been 
determined by an inspection by the master. Henggler v. Cohn. (Mr. 
William H. Osborne for plaintiff. Mr. Louis Hood for defendant). 
Argued before Gummere, C. J., and Van Syckel, Garrison and Garretson, 
JJ. PER CURIAM, June 9, 1902. 


False pretenses—Indictment.—Where, in an indictment for obtain- 
ing money under false pretenses, the representations alleged consist of 
a series of interdependent statements, the allegation of falsity must not 
be negatively pregnant, but sufficiently certain and specific to enable the 
person charged to intelligently prepare his defense. State v. Murphy. 
(Mr. James S. Erwin, prosecutor, for the state. Messrs. McEwan & 
McEwan for defendant). Argued before Dixon and Collins, JJ. 
Opinion by COLLINS, J., June 9, 1902. 


Accident insurance—Construction of policy—Where a policy of 
accident insurance insures to a married woman the payment of a certain 
sum per week for the injuries set forth in a schedule referred to in the 
policy and forming a part thereof, and also insures the payment of a 
fixed sum to the husband in case of death, the right of recovery by the 
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husband in case of the death of the insured from accidental burning is 
not barred because in the schedule referred to it is provided that 
“accidents resulting in bodily injuries not specifically named therein are 
not covered under the woman’s policy.” That schedule refers only to 
certain injuries for which the specific sum per week is to be paid for 
the number of weeks mentioned therein, and does not refer to cases of 
accidental death. Chatterton v. Central Acc. Ins. Co. of Pittsburg, Pa. 
(Mr. Thomas E. French for plaintiff. Mr. David J. Pancoast for 
defendant). Argued before the Chief Justice and Van Syckel, Garrison 
and Garretson, JJ. Opinion by GARRETSON, J., June 9, 1902. 


Servant—Wrongful discharge—Excessive damages.—When there is 
no evidence in an action for damages for wrongful discharge by a servant 
hired for a period of years at a certain yearly salary, that the servant 
could not obtain other employment during the times contracted for, a 
verdict, returned several years before the expiration of the contract 
period, for his full salary for the entire contract period, with no rebate 
for the advance in payment, is excessive. Moore v. Central Foundry Co. 
(Mr. Edward A. Day for plaintiff. Mr. James B. Vredenburgh for 
defendant). Argued before Gummere, C. J., and Van Syckel, Garretson 
and Garrison, JJ. Opinion by GUMMERE, C. J., June 9, 1902. 





Negligence—Pleading.—The declaration in a personal injury action 
is not objectionable because failing to negative contributory negligence 
on the part of plaintiff, it being sufficient if contributory negligence 
does not appear from the facts stated. Warshawsky v. Raritan Traction 
Co. (Mr. Louis Hood for plaintiffs. Mr. James S. Wight for defend- 
ant). Argued before Gummere, C. J., and Van Syckel, Garrison and 
Garretson, JJ. PER CURIAM, June 9, 1902. 


Tavern license—Application——While a written application for a 
license to keep an inn and tavern will bind the applicant as to the location 
of his inn, so as not to permit a license for another place, an omission 
to state therein the location of his stable will not preclude the granting 
of license to keep an inn and tavern at the place named if the court be 
satisfied that the applicant is well provided with proper and convenient 
stabling, although not on the same lot of land on which the proposed inn 
is erected. State (Moore, Prosecutor) v. Court of Common Pleas for 
Middlesex County. (Mr. Willard P. Voorhees for prosecutor. Mr. 
Peter Francis Daly for defendants). Argued before Dixon and Collins, 
JJ. Opinion by COLLINS, J., June 9, 1902. 


Negligence—Lessee of building for public purpose—Liability.— 
Where, for the purpose of holding a public ceremony, one leases a build- 
ing constructed and used for such purposes, any liability of the lessee 
for injuries resulting from defective construction or maintenance, if such 
liability exists, must be limited to such defects as inspection would have 
disclosed. Eckman v. Atlantic Lodge, No. 276, B. P. O. E. (Mr. 
Samuel A. Atkinson for plaintiff. Mr. John W. Wescott for defendant). 
Argued before Gummere, C. J., and Van Syckel, Garrison and Garret- 
son, JJ. Opinion by GUMMERE, C. J., June 9, 1902. 
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Action on bond—Parties.—A suit on a bond to secure the perform- 
ance of a contract should be in the name of the obligees of the bond. 
Sister Mary Nonna v. Conlan. (Messrs. Vredenburgh, Wall & Van 
Winkle for plaintiff. Mr. Frank Bergen for defendants). Argued before 
Gummere, C. J., and Van Syckel, Garrison and Garretson, JJ. Opinion 
by GARRETSON, J., June 9, 1902. 


Limitations—Executors—Liability of estate—Claims.—1l. Where, 
in a suit on a note, defendant pleads limitations, and plaintiff replies 
that while the promise was not made within six years prior to suit the 
cause of action accrued within that time, and the defendant demurs on 
the ground that the replication is no answer to the plea, the replication, 
and also the plea and the declaration, must be examined, for judgment 
must go against the party in whose pleading a defect of substance first 
appears. 2. Gen. St., p. 1974, Sec. 8, requires that actions on contract 
without specialty shall be sued within six vears after the “cause of action 
shall have accrued.” Held, that ir a suit on a note commenced within 
six years from its maturity a plea that the promise was made more than 
six years prior to suit raised no bar. 3. P. L. 1898, p. 742, provides 
that any legacy or distributive share which shall not have been attached 
in the hands of the administrator or paid over to the person entitled to the 
same, shall, notwithstanding a decree of the Orphans’ court barring those 
creditors who have not presented their claim within a certain time, be 
assets for the payment of a ratable proportion of the debt of any creditor 
who shall not have presented his claim within the time limited. In a 
suit against an executor on a note of testator defendant pleaded failure 
to present the claim and a decree barring creditors, and plaintiffs’ replica- 
tion set up that no legacy or distributive share had been attached in the 
hands of defendant, and that the personal estate in his hands was liable 
for the payment of a ratable proportion of the debts of. plaintiff. Held, 
that the replication was insufficient in not alleging a final settlement of 
the executor’s accounts, since prior thereto it cannot be determined 
whether there will remain, after paying properly presented claims, moneys 
with which to pay legacies or distributive shares. 4. The defect was 
not cured by the staterment as to the personal estate being liable, the 
allegation being a conclusion of law depending for its accuracy upon 
whether such personal estate is applicable for the payment of legacies, 
or whether it is required for the payment of debts which are preferred 
to that of the plaintiff, which cannot be determined until a final account- 
ing. Cunningham v. Stanford. (Messrs. Vredénburgh, Wall & Van 
Winkle for plaintiff. Messrs. Cortlandt & Wayne Parker for defendant). 
Argued before Gummere, C. J., and Van Syckel, Garrison and Garretson, 
JJ. Opinion by GUMMERE, J., June 9, 1902. 


Township Tax Collector—Duties——A township collector is not re- 
quired to pay over to the township committee taxes which he is directed 
by the Legislature to pay over to other persons or to retain in his own 
keeping as their official custodian. Hardyston Tp. v. Harden. (Mr. 
Theo. E. Dennis for plaintiff. Mr. John L. Swayze for defendants). 
Argued before Gummere, C. J., and Van Syckel, Garrison, and Garretson, 
JJ. Opinion by GARRISON, J., June 9, 1902. 





MISCELLANY. 


MISCELLANY. 


LAW YER’S CARD. 


In one of our exchanges appears | 


the card of a colored lawyer, of 
Keystone, West Virginia, and there 
is sufficient wit in it to lead to its 
reproduction in our pages: James 
Knox Smith, Lawyer and Jail Rob- 
ber. Practice in all the Courts of 
Virginia and West Virginia. Key- 
stone, McDowell County, West 
Virginia. I delight in defending 
the poor and those whom I believe 
to be innocent, when my fees are 
secured. My motto is Quick Col- 
lections Upon all Claims and 
Prompt Remittance Made in Cold 
Blood. The Bible says to prove 
all things and hold fast to that 
which is good. 
ren, seek me early as your coun- 
sellor, for know ye that even the 


righteous cannot be saved without | 


an advocate. 


A DEED IN POETRY. 


The following deed and acknowl- 
edgment, filed of record in Cass | 
county, Illinois, appears in a recent | 


number of “Law Notes,” 

deserves republication: 

ee * 
herein, 

Who lives at Beardstown, 
county within, 


Cass 


for seven hundred dollars, to me | 


- paid to-day, 


To Charles EF. Wyman do sell and 


convey 


Lot two (2), in block forty (40), said | 


county and town, 

Where Illinois River flows 
cidly down, 

And warrant the title forever and 
aye, 

Waiving homestead and mansion, 
to both a good-bye, 

And pledging this deed is valid in 
law, 





Therefore, Breth- | 


and | 


Henry Shaw, the grantor | 


pla- | 





| | add my signature, 


J. HENRY SHAW (Seal). 
Dated July 25, 1881. 

|, Sylvester Emmons, who lives at 
Beardstown, 

A justice of peace of fame and 
renown, 

Of the county of Cass and Illinois 
state, 

Do certify here that on this same 
date, 

One J. Henry Shaw to me did 
make known 


| That the deed above and name were 


his own, 

And he stated he sealed and deliv- 
ered the same 

Voluntarily, freely, 
would claim 

His homestead therein, but left all 
alone, 

Turn his face to the street and his 
back to his home. 


S. EMMONS, J. P. (Seal). 
Dated August 1, 1881. 


and never 


OBITUARY. 


MR. JOHN C. SIMS. 


Mr. John C. Sims, of Atlantic 
City, died of typhoid fever at the 
home of his mother, in Mount 
Holly, on September 27, 1902. He 
was the fourth son of the late 
Judge Clifford Stanley Sims, and 
was born at Prescott, Ontario, 
Canada, at which place his father 
was United States Consul. His 
education was obtained in the pub- 
lic schools and at the Mount Holly 
Academy, and upon the completion 
of his studies he entered the law 
office of Mr. Walter A. Barrows 
in that place. After admission to 
the Bar he at once began the prac- 
tice of law there and early gave 
promise of a bright future. He 
entered into partnership with Wil- 
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liam A. Slaughter and for two 
years was the senior member of the 
firm of Sims & Slaughter. Two 
vears ago he located at Atlantic 
City, forming a partnership with 
Albert H. Darnell, formerly of 
Mount Holly, and was meeting 
with marked success in the prac- 
tice of his profession. In June, 
1900, he was admitted as counselor, 


| 





and at the time of his death was a | 
Master in Chancery, a Supreme | 
court examiner and a member of | 


the United States court, District of 
New Jersey. For several vears he 


was a member of the National | 


Guard, enlisting in Co. F, Seventh 
Regiment, in January, 1898. He 
rose rapidly from the ranks and was 
elected First Lieutenant of the 
company in June, 1900, which posi- 
tion he held until his resignation 
during the present year. 

Although unusually modest. and 
retiring, he possessed a pleasing 
personality and address which won 
him many friends. He was upright 
and honorable in all his dealings 
and enjoyed the universal respect 
of the community, to whom his 
death is a distinct loss. 


BOOK NOTICE. 


AMERICAN NEGLIGENCE 
REPORTS Current Series (Cited 
Am. Neg. Rep.) All the Cur- 
rent Negligence Cases decided in 
the Federal Courts of the United 
States, the Courts of Last Resort 
of all the States and Territories 
and selections from the Interme- 
diate Courts. Together with 
Notes of English Cases and An- 
notations. Edited by John M. 
Gardner, of the New York Bar. 
Volume XI. Remick & Schil- 
ling, Law Book Publishers. 
New York. 1902. 


The latest number of this series 
of reports maintains the high 





standard of merit its editor has led 
its readers and subscribers to ex- 
pect. The notes in this volume 
bear signs of painstaking research 
and careful examination. ‘There is 
much in the volume of general 
interest. The cases on negligence 
have been so greatly extended in 
recent years that it is difficult to 
select for annotation new subjects. 
The notes in this volume deal with 
such subjects as have been anno- 
tated effectively. The case of Hol- 
land House Company v. Baird has 
added to it a timely annotation on 
“Damage to Property Caused by 
Blasting.” Lindsay v. N. Y., N. 
Il. & H. R. R. Co. is a case where 
a brakeman stepped into a drain in 
the railroaa yard track and was 
run over by cars. A long note on 
the federal rule on the question of 
the assumption of risk is added. 
Homans v. Boston L. Ry. Co, has 
added to it a note on damages for 
nervous shock in consequence of a 
negligent act, unaccompanied by 
physical injury. This annotation 
contains all the most recent cases, 
and is very accurate and valuable. 
The case of Gumby v. Metropolitan 
Street Railway Co. has appended to 
it a long note of cases relating to 
accidents to children on the street. 
It is sub-divided as follows: 1. In- 
jury by street cars. 2. Injury by 
wagon or truck. 3. Injury by 
attraction left or maintained by 
defendant. Appended to the case 
of Walters v. Denver C. E. L. Co. 
there is a collection of cases of 
children injured by contact with 
electric wires. And the case of 
Gray v. Washington Water Power 
Company has a long note on the 
liability of street railroad com- 
panies for failure to keep track and 
street fit for travel. The book has 
the usual complete and good index, 
and in every respect resembles the 
other volumes of this series. 
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